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Brannan Lawsuit continues.    On November 25, 2008, the city of Black Hawk (Black hawk) filed a Reply in Support of Motion to Intervene as a Defendant as to Brannan’s First and Fourth Claims for Relief which addresses Brannan’s responses to Black Hawk’s Motion to Intervene.  (Parties each file and respond, then respond to each other’s replies!)

Black Hawk’s Reply addresses Brannan’s attempt to minimize the impact of the 1999 Growth IGA and Brannan’s claim that it does not provide a basis for Black Hawk to intervene in the lawsuit.  Black Hawk points out that Brannan’s position overlooks the connection between Section 6.1 of Gilpin County’s Zoning Regulations (Section 6.1) on which Brannan seeks declaratory relief, the 1999 Growth IGA and the 1992 Gilpin County Master Plan (the Master Plan).

Black Hawk explains the connection in this way:  

· The Master Plan provides the vision for the lower SH 119 corridor which includes the location of the proposed MMRR Quarry, which vision is shared by and made binding upon Black Hawk by operation of the 1999 Growth IGA.

· The 1999 Growth IGA has designated the location of the proposed  MMRR Quarry as “Black Hawk/Central City/Gilpin Joint Planning Area” in which area “[a]ny and all land use decisions rendered by the County or any city in the event of an authorized annexation . . . shall be rendered in accordance with the Master Plan . . .”

· Per the 1999 Growth IGA, “[t]he County and both cities agree not to allow growth within the Black Hawk/Central City/Gilpin County Joint Planning Area . . . inconsistent with the Master Plan.”

Black Hawk points out that the Master Plan is a “mutually binding and enforceable comprehensive development plan” in accordance with and authorized by Colorado Revised Statutes Section 29-20-105(2).  The pertinent point:  The 1999 Growth IGA further states:  “Black Hawk, Central and Gilpin County agree that the Master Plan for Black Hawk/Central/Gilpin Joint Planning Area shall control development . . . for the [25 years] term of this agreement.”  

Colorado Revised Statutes Section 29-20-105(2)(g) gives Black Hawk the legal right to protect the terms of the 1999 Growth IGA.  The County’s Zoning Regulations, including Section 6.1, implement the vision of the Master Plan and give meaning and enforceability to the 1999 Growth IGA, and as such, judicial interpretation of Section 6.1 amounts to interpretation of a contract to which Black Hawk is a party with a legal right to protect.  
Black Hawk opposes Brannan’s attempt at interpretation of Section 6.1.  The language of Section 6.1 requires the County, prior to granting a special use permit to first make a finding that the proposed use will “be in harmony with the character of the surrounding neighborhood and otherwise promote the health, safety, and welfare of Gilpin County.”  Black Hawk points out that such an interpretation would severely undermine the protections afforded to Black Hawk by the 1999 Growth IGA.  


Black Hawk also points out that as a party to the 1999 Growth IGA, it is bound to enforce and apply Section 6.1 in a manner consistent with the court’s ruling in municipal land use decisions within the Black Hawk/Central/Gilpin Joint Planning Area should territory within that area be annexed into Black Hawk.  

Black Hawk, as its final point for meeting the standard for joinder under Colorado Rules of Civil Procedure 57(j), notes that the court’s declaration as to the meaning and application of Section 6.1 will affect Black Hawk and could prejudice its rights under the 1999 Growth IGA.    


Black Hawk then addresses Brannan’s suggestions that there is a lack of factual support to meet the standard for intervention by right under Colorado Rules of Civil Procedure 24(a).  Black Hawk identifies three interests relating to the property that is the subject of the lawsuit.  
· Water rights which are real property under Colorado law.  Black Hawk notes it has numerous decreed water rights on North Clear Creek that may possibly be impacted by the proposed MMRR Quarry due to the Colorado Department of Public Health and the Environment’s requirement that the MMRR Quarry would need to acquire a storm water permit from the Water Quality Control Division, which in turn, prompted a response from the Colorado State Engineer that the MMRR Quarry may injure the vested water rights of Black Hawk;

· Black Hawk cites its public safety and financial interest in the sustained, safe operation of the Black Hawk-Central City Sanitation District Wastewater Treatment Plant which is located approximately two hundred (200) feet from the MMRR Quarry’s boundary, across SH 119 from the proposed entrance.  The plant was funded and constructed pursuant to an intergovernmental agreement among Central City, Black Hawk and Gilpin County; and

· Black Hawk has the duty and responsibility to provide emergency services, including fire protection services, response to traffic accidents and response to calls from industrial and commercial areas directly accessible by SH 119 from mile marker 9.0 to the junction of SH 119 and U.S. 6, which stretch includes the entrance to the MMRR Quarry at mile marker 1.54.  The duty and responsibility is pursuant to a Consent Judgment in Gilpin County Case Number 02CV15 dated December 6, 2002.  
Black Hawk then explains that because no other participant in the lawsuit possesses its interests, those interests cannot be adequately represented, and that as such, Black Hawk meets the criteria for intervention as of right pursuant to Colorado Rules of Civil Procedure 24(a).  

As an alternative to intervening by right, Black Hawk seeks permissive intervention under Colorado Rules of Civil Procedure 24(b)(2) under the premise that real interests present questions of fact and law common to the County and the Wolf Parties.  
Not to let the matter rest, on December 18th, Brannan filed a Motion to Strike Two Sections of Black Hawk’s Reply in Support of Its Motion to Intervene or, in the Alternative, Motion for Leave to File Surreply.  The basis for its Motion was that the second section of Black Hawk’s Reply Brief contained an entirely new argument for Black Hawk’s claim of intervention by right.  The new argument referred to was “its water rights, its investment in real property at the Treatment Plant, and its property interests related to the emergency services.”  

The Court did not accept Brannan’s argument, and on December 30, 2008, denied Brannan’s Motion, and granted Black Hawk’s Motion to Intervene in the lawsuit.  

On December 16, 2008, a Stipulated Motion to Amend Order of Dismissal of Second, Third and Fourth Cross Claims of Wolf Defendants was filed.  The pleading stated the November 24th Stipulation was “filed inadvertently and in error and did not correctly represent the agreement of the parties.  The parties had agreed to dismissal with prejudice the Wolf Defendants second and fourth claims, and dismissal without prejudice the third cross claim of the Wolf Defendants.  (Note:  The error in the earlier pleading was the second and fourth claims being dismissed without prejudice.  Left in place was the Wolf Parties First Claim for Relief which relates to the Wolf Parties fee interests in the Property as identified in the Verified Complaint.)  
The Court granted that Order on December 30, 2008.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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